How Australia should fight white-collar crime
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We need whistleblower legislation - it could save governments billions, writes Kim Sawyer.
An unidentified employee put a stop to the losses recently incurred by the National Australia Bank by informing management of the unauthorised trades.

Whether the company is Enron, WorldCom, Parmalat or NAB, it often requires a whistleblower to identify corporate malfeasance. Whistleblowers have become the independent regulators, the eyes and ears of the shareholders.

One of the main reasons for this is that our systems are so complex that only an insider can identify wrongdoing. A second reason is that regulators are often too risk-averse to act. A whistleblower testified before the HIH royal commission that his advice to the Australian Prudential Regulatory Authority that the net assets of HIH could be at risk was ignored. As HIH showed, substantial losses can be incurred when whistleblowers are ignored.

In Australia, whistleblowers are even more important than in other countries because of our small business network. When regulators and those they regulate are too close, there are governance risks. There is a final reason: many of our former public institutions, such as universities, have become semi-private. But there are no shareholders, and there are no market analysts assessing their accounts. As a consequence, there is often less transparency than for a publicly listed corporation. 

Whistleblowers are rarely protected. Yet a survey on global fraud by Ernst and Young identifies whistleblowing as the second-most important control of fraud behind internal controls, and more likely to detect fraud than internal and external audits. The OECD, in its latest report on corporate governance, lists the protection and encouragement of whistleblowers as one of the most important principles of corporate governance. They recommend a confidential contact on the boards of companies to whom whistleblowers can report. 

In the United States, the most powerful act to protect whistleblowers is the False Claims Act, which allows whistleblowers to initiate lawsuits against fraudulent claimants on the government. This act is used to combat many types of fraud, including Medicare fraud and computer-based fraud. A fraudulent claimant may be liable for three times the loss suffered by the government in addition to civil fines. Importantly, the act not only entitles the whistleblower to protection, but to share between 15 and 30 per cent of the money recovered by the government. 

The act is a credible deterrent because the penalties are severe, the statistics on fraud recovery are widely published, and the onus of proof falls on the respondent as well as the whistleblower. Since 1986, more than $6 billion has been recovered, the average recovery per case has been more than $7 million, and the average amount to whistleblowers 18 per cent of the cost recovery. 

In Australia, where there is no false claims legislation, estimates of fraud vary. A recent inquiry into fraud and electronic commerce in Victoria, for example, estimated losses between $200 million and $1.2 billion. But some estimates put the annual cost of fraud to all types of government in Australia as high as $20 billion.

White-collar crime is an important economic problem. It is time Australia also had effective laws to combat it. 
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