Whistleblowing - what it might mean for incorporated legal practices
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A new Australian Standard and statutory schemes signal a change in the previous pariah status of the whistleblower. 

As Anne Trimmer (left), partner with Minter Ellison outlines, whistleblowing is becoming a key element of any governance system's transparency and accountability framework. 

What is meant by whistleblowing?
Whistleblowing as we know it is not a development of the late 20th century. The council of the city-state of Venice instituted a form of whistleblowing to help fight corruption and to give citizens a more meaningful voice in their government. In the Sala della Bussola in the Doge's Palace, for example, there is a bocca de leone or lion's mouth. The lion's mouth has a slit through which citizens could slip secret denunciations. Catching tax evaders was one goal; another was state security.

In comparison, the most commonly accepted modern definition of whistleblowing is "the disclosure by organisation members (former or current) of illegal, immoral or illegitimate practices under the control of their employers to persons that may be able to effect action".

Whistleblowing, the act of raising concerns about misconduct within an organisation, is a key element of any governance system's transparency and accountability framework. The three principles of good corporate governance are:

1. openness and inclusivity 

2. integrity 

3. accountability. 

If it is accepted that whistleblowers have a role in revealing wrongdoing, what systems are needed for them to do this? In Australia there are statutory schemes for public sector whistleblowing in most Australian Sates and the Commonwealth which provide protection for public officials who make a protected disclosure. The disclosures are not open-ended. For example, under the NSW Public Disclosure Act 1994, a disclosure is not protected if it:

· does not show, or tend to show, corrupt conduct, maladministration or serious and substantial waste 

· is frivolous or vexatious 

· is made solely or substantially to avoid disciplinary action 

· primarily questions the merits of government policy 

· is not voluntary. 

Why have a whistleblower program? 

Enron and WorldCom profoundly impacted market confidence in the probity of management. The resulting Sarbanes-Oxley Act of 2002 in the US aims to introduce more cohesive countermeasures and, for the first time, enshrines the rights of the whistleblower, stating that a company may not "discharge, demote, suspend, threaten, harass or in any other way discriminate against" a whistleblowing employee. The Act also places an obligation on a corporation's audit committee to set up procedures for the proper handling of confidential or anonymous complaints about financial reporting, the audit or internal controls.

Effective whistleblower programs are seen as assisting organisations to meet these requirements. Whistleblower programs are also seen as acting as a means of collecting employee concerns, improving internal communication, collecting information regarding emerging issues before they become crises and enhancing the organisation's overall system of internal controls.

The need for a whistleblower program with rigour and credibility can be seen when one looks at the results of studies conducted on whistleblowers and whistleblower programs. It is reported that approximately one-third of American employees have witnessed unethical or illegal conduct in their workplace. Of these, over half did not disclose what they observed. The types of reprisals suffered by public and private sector whistleblowers who reported misconduct are varied:

· 69% experienced the loss of their jobs or forced retirement 

· 64% received negative performance appraisals 

· 68% suffered close supervisory monitoring 

· 69% received criticism or were avoided by co-workers 

· 64% were blacklisted from another job in their field. 

Retaliation is typically the result of fellow employees viewing whistleblowers as traitors. Corporate culture is often built around the premise that employees are in it together and should protect each other. This group mentality often ignores the fact that fraudulent behaviour is detrimental to the organisation, and perpetrators should be unmasked and removed to preserve the organisation's health.

An analysis of business crises between 1990 and 2000 by the Institute of Crisis Management found that management is frequently unaware of problems and ignores them until a crisis develops around the issue or a current or former employee blows the whistle on the activity. When dissatisfied with management's response to the allegations, whistleblowers are likely to contact external parties such as the media or governmental entities.

Current whistleblower framework

Australian States have produced a variety of legislation to reap the benefits to organisations and governments that whistleblower reports can deliver. Queensland was one of the first governments in Australia to develop and adopt whistleblowing legislation. The Whistleblowers Protection Act 1994 was created as a direct consequence of massive corruption in the Queensland public service throughout the late 1980s and early 1990s.

The Act provides a scheme that gives special protection to public interest disclosures about unlawful, negligent or improper public sector conduct or danger to public health, safety or the environment. In other words, the Act creates legal protection for certain actions and intentions, and not a class of individuals. Interestingly, the term "whistleblower" appears nowhere in the Act other than the title. To be eligible for protection under the Act, a public interest disclosure:

·   must be made with an honest belief based on reasonable grounds that the information to be disclosed tends to show the conduct or danger 

·   must be disclosed to an appropriate public sector entity (as defined in a schedule to the Act) with an honest belief that the entity has the power to investigate or remedy the matter, or the matter is about the conduct of the entity or any of its officers. 

The Queensland scheme was used to model other States' whistleblowing legislation in Australia, including the NSW Protected Disclosures Act 1994 and legislation passed by the Commonwealth Government in the Public Service Act 1999. Source:

This article first appeared in the February 2004 edition of the Law Society Journal. It is based substantially on an article by Anne Trimmer originally published by the Chartered Secretaries of Australia in its journal, "Keeping good companies", November 2003.
